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"‘i:hc Constitution of Malaysia came into force in 1957, Originally, it was
known as the Constitution of Malaya. Since 1963, it has come to be
known as the Constitution of Malaysia, With some modifications and
_amendments, the Constitution has maintained its continuity since 1957
_and, thus, it has completed 20 years of its existence in 1977. The book
under review seeks to record the main developments in the Malaysian
Constitution during this period in its various aspects, The idea of
compiling a book of this nature originated, in the first instance, with Mr,
¢ and Mr. Trindade, both law teachers at the Faculty of Law, Monash
Vniversity, Australia.

- During this period of 20 years, the Constitution of Malaysia has not
stood still, There have been immense socio-economic and political changes
in the country during this period. Two five year plans have been
completed and the third plan has reached its mid-half. Accordingly, the
Constitution has also undergone quite a few changes, some of which are
quite fundamental in nature. Despite the many amendments, in the words
of Tun Suffian in the foreword to the book, the Constitution “is still
recognizable by its makers”, It may be of interest to note at the outset
that, unlike many other constitutions such as those of the U.S.A. and
Australia, where constitutional changes occur imperceptibly through the
Process of judicial interpretation and the growth of conventions, the
changes in the Malaysian Constitution have been brought about principally
by the process of constitutional amendments. The amending process has
been rather easy to invoke in Malaysia as against the great difficulty of
‘onsummating a constitutional amendment in the U.S.A. or Australia.
| ﬁ“"e on this point later in this review.

The book under review is 4 collection of 15 essays written on various
A3pects of the Malaysian Constitution by various contributors who form 2
Mixed bag — 2 cadentics, practising lawyers and administratiors. This greacly
nhances the value of the book as it represents various angles, approaches
:‘:':llcpoints of view on various constitutional issues. This reviewer heartily
®Omes this latest addition to the not so profuse literature on the
v Stitution, The book will fill a gap in the literature on the subject.
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The first essay covering pages 1 to 26 is contributed by Professqp
Hickling, It is entitled “An Overview of Constitutiona] Changég
Malaysia: 1957—1977." Professor Hickling has an intimate knoyloi.,
the origins of the Malaysian Constitution as he has been the Lay Rey
Commissioner of Malaysia and Editor of the Malaysian Constityg
Documents. In this essay, the zuthor describes his task to be “to g
upon a peak and 1o look back upon the past twenty years of the histo,
a nation.”' The author first describes in this essay the original ¢op
underlying the Malaysian Constitution, ‘‘the ideas behind the constity
the ideas upon which it is based.”> He sets before himself the tg
finding out an “outline answer’” to the question; “What were the ld
traditions and principles on which the original compact was founded; 4
how were these adapted to the needs of Malaya?”? Professor Hicklj
points out that the Malayan Constitution was not hammered out by ar
constituent assembly; “nor did any formal referendum set a popular ¢
upen its simple but lengthy text.”* It was “‘evolutionary” in charact
The Constitution ““in a political sense” was “the product of the Federy
Agreement of 1948.” The Constitution was ‘ consensual” in nature, *
creature of compromise,”® and ‘‘Consensus was its base,” The concep!
common law and parlismentary supremacy had been imbibed by
Malayan lawyers before independence. Accordingly, the terms of referer
of the Reid Constitutional Commission laid strong emphasis upon a fed
form of Constitution “based on parliamentary democracy,” and that ‘key
phrase’ “invoked, again, the concept not only of parliamentary d
cracy, but also that of parliamentary supremacy.”® The Reid Commi
consisted of a few distinguished men from the United Kingdom, Austr
[ndia and Pakistan so as to give advice on “the problems of federal goven
ment,” Professor Hickling observes: “The doctrine of constituti
supremacy has taken a long time to take root in Malaysia: but we can |
think, affirm that the tree is now reasonably secure . , "’ -

Professor Hickling states that at the time of constitution-making, “‘ther®
was no fundamental disagreement among the majority of citizens
Malaya] over the basic principles of the Constitution: and these

"“The Constitution of Malaysia, at p. 1. Hercinafter in the notes below, the book
undet review is referred to simply as the Constitution.

21bid.,p. 2.
31bid., p. 3.
*ibid, p. 2,
Sibid., p. a,
Sibid..p. 5.
"tbid., p. 5.
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i od® As regards the amendments to the Constitution over the
period, which are quite large in number, Professor Hickling sees
a8, “essentially, reactions to an existing reality,” mostly to “political
’,or weaknesses in the Constitution itself.® He has not analysed
. yarious amendments in detail. He has left this task to Mr. Lee,
ther essay writer, who has contributed an essay on this topic, Professor
g does point out however that the end result of the amendments of
1960 (smendments undertaken after the Emergency was over) was that
the executive was equipped with wider emergency powers, subject 1o
ser partiamentary control than those contemplated in 1957, when, of
s, a state of emergency was already in existence,”!?

professor Hickling then takes note of the formation of the Malaysian
eration which he characterises as “a kind of hybrid federation”, or
erhaps a “confederation” because the concept of inter-state equality on
hich the Malayan Federation was based, was now breached.!! In the
opinion of this reviewer, however, it is difficulr to accept the character-
iation of the Malaysian Federation as a ‘confederation’. For that ex-
ression is used for an extremely loose kind of an associarion which has no
ntral legislature of its own having power to frame legislation operating
directly on the people. This cerzainly is not the position in Malaysia where

| the parliament makes laws for all the people. 1t is true that some units in

the Federation cnjoy more powers and privileges than other units, but it is

lso true that the central government is & very powerful entity having vast
powers of legislation and administration throughout Malaysia, In this con-

text, Professor Hickling refers to the famous case of Staze of Kelantan v,

Federation of Malaya'* in which the formation of the Malaysia Fede-

ftion was challenged. He offers a ‘silent salute’ to the Government of

Kelantan “for jes courage in asserting that a constitution is more than mere

Words, and that custom and convention can often supply the spirit which

the latzer may lack,”!?

_ Next, Professor Hickling refers to the violence which erupted in 1969 in

Kuala Lumpur which led to the “breakdown of the Constitution,” “for

the whole of the legislative structure of the Constitution was virtually

spended, and the whole of the executive authority of the Yang di-

:albl'd.

[}
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Pertuan Agong delegated to one man, the Director of Operatigng
From this situation, Malaysia was nursed back to “constitutio
mocratic government.”! 5 However, the steps taken to fulfil thae qbicc
thé legislative and non-legislative steps, are characterised by prog,
Hickling as amounting to “the negative solution to the problems o
Article 153”1 and based on “political expediency.”’ ?

Professor Hickling briefly surveys the judicial attitudes as manifegg gin
1957, One of the judicial trends is the acceptance of the “supremaey s
the Constitution,”’ as depicted by the Kanda'® and Assa Singh'®
as contrasted to the judicial response in Chiz Khin Sze.2° In the 4
public service, the movement of the judiciary has been towards *
cognition of the importance of contract.”’ There has been a “curion
of any judicial discussion or interpretation of what is perhaps the mog
eritical article in the constitution, Article 153,” o

On the whole, Professor Hickling succeeds in his essay to give 1 bird!
eye view of the main developments in the area of the constitution
and his essay serves as the foundational piece for the later essays wh
study specific constitutional problems in some depth. However, th
viewer feels disappointed that Professor Hickling did not utilise |
opportunity offered to him in this essay of delving somewhat deep
the course of judicial interpretation of the Malaysian Constitution ov
last 20 years and that he has felt satisfied with a rather cursory ref
to the institution of judicial review — an aspect of great importance ina
written Constitution. !

The second essay is on the critical subject of Fundamental Libertie
(pp. 27—-40), This is the contribution of Professor Harry E. Groves,
at present the Dean of Law, North Carolina Central University, U.S.
who was formerly the Dean, Faculty of Law, University of Sing
Professor Groves, in the first place, gives a brief summary of the rel
constitutional provisions. He then briefly takes note of a few of t
portant judicial pronouncements in the area of fundamental liberti
concludes his discussion with the following quotation: -

“There is the familiar story of two persons examining the contents o

the same vessel. The pessimist laments that it is half-emptys =55

Y 1bid., p. 11.

18 1bid., p. 12.

16 pid

ibid., p. 14.

1B [1962] M.LJ. 169.

1911968] 2 M.L). 30.

20 hia Kbin Sze v. Mentri Besar, State of Selangar, [1958] M.L.). 105.
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rejoices that it is half full. Perhaps this story is nor totally

one contemplates Fundamencal Liberties in the Constitution of
121

tOPdmi o
inapt 8

- Malaysid- NN .
irhis reviewer feels that Prof. Groves’ discussion of the topic of Fundamen-
:5!!

1 Liberties is rather brief, sketchy and peripheral. It does not do full
+ cice to the critical importance of the subject in Malaysia. Prof. Groves
¢s no indication whether he belongs to the category of an optimist or a
«ssimist so far as the Fundamental Liberties provisions of the Malaysian
Constitution are concerned,??
* The third essay on *“The Position of Islam in the Constitution of Malay-
i (pp- 41—68) has been written by Professor Ahmad Ibrahim, Dean,
culty of Law, University of Malaya. Prof. Ahmad traces in brief the
:bosition of Islam in the various States of Peninsular Malaysia in the pre-
1957 period, He expresses the view that “the early Malay State Consti-
‘utions — written or unwritten — show traces of the traditional Islamic
;tﬁolity."“ The author then gives the background to the inclusion of
‘Article 3 in the Federal Constitution, Article 3 enacts that Islam is the
religion of the Federation. It however permits the practice of other re-
ligions as well in ‘peace and harmony’, In order to assure the non-Muslims
that their civil rights are not affected, Clause (4) of Atticle 3 provides that
nothing in Article 3 derogates from any other provisions of that
Constitution. These provisions are Articles 8(2), 11 and 12. On the recent
amendment of Article 12 wndertaken in 1976, the author makes the
following important comment: “it is not clear what changes are designed
to be effected by the amendments except to make it unnecessary to have a
federal or State law to provide for financial aid for the maintenance and
assistance of Islamic institutions and Islamic religious education, The
Amendment may however be interpreted to mean that religious groups
cannot establish schools except for the education of children in their own
teligion, but then it is difficult to understand why there cannot be
discrimination in such institutions on the ground only of religion. The
Words ‘and provide therein instruction’ have been omitted, but again it
f4onot be intended that no instruction in the religion can be given."?*
Prof, Abmad mentions the provisions in the Constitutions of various |
slim countries having a bearing on the position of Islam and Islamic ‘
Law. He points out that in Malaysia it is the Constitution which is the

LIPS
_ “Onstitution, ap p. 37.

22
'co"s“_’ M this connection, Book Review of Tun Suffian, An Introduction to the
2y Ution of Malaysia, (1976) JMCL 170, 188—194,

“lbid, p 47,

tbid, p. 53,
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supreme law and that the definition of “written law” does oy indl
Islamic Law. A law made by a state cannot be declared void be,
contravenes Islamic Law. “The Civil Law Act, 1956, in effect my),
English common law and rules of equity the basic law to which y,
must be had if there is no written law in force in Malaysia,” prof,
mentions a few examples of pre-Merdeka laws which contain proyigies
contrary to Islamic Law. i
In the essay on “The Citizenship Laws of Malaysia” (pp. 69-100)
Visu Sinnadurai, Associate Professor, Faculty of Law, reviews the
developments in the area of citizenship in the pre-Constitution era and
since the beginning of the present Constitution in 1957. He points oyt
the concept of citizenship laws was introduced in some component §
long before Malaysia became independent, When the Federation of M
was ser-up pursuant to the Agreement of 1948, certain provisio
garding Federal citizenship were made. In 1957, when the Federatio
Malaya achieved independence, the citizenship laws were changed again,*®
Some changes have been introduced in the constitutional provisions sing
then, particularly in 1963, when Malaysia was formed.”” In fact,
provisions of the 1957 Constitution were re-enacted with the necessa
amendments. Mr, Sinnadurai points out that the Federal Government has
not spelt out any policies for the criteria to determine who woul
granted citizenship by the Federal Government. According to him
would be more desirable to spell out those policies rather than to leav
fate of the applicant at the complete discretion of the Government.””
also comments on the Court cases regarding deprivation of citizenship, On
Mak Sik Kwong,?® where Justice Abdoolcader has held that the Minister i
not obligated to give ‘particulars’ upon which the deprivation ordel
made if such disclosure “would be prejudicial to the public or nations
interests,” Mr, Sinnadurai's comment is: 3
“It is rather unfortunate that the learned judge did not consider it
detail the views expressed by the Privy Council a5 to the grantin
‘particulars’ and information to the citizen when an inquiry
Article 27 has been setup. .. [i] if the citizen is to be deprived of 88
particulars and information on the ground that such matters relate ¥

S Constitusion, s p. 70.

26 1bid., p. 72,

27 1bid., p. 80.

28 pid., p. 94,

% Mak sik Kwong v. Minister of Home Affairs, [1975] 2 M.L.J. 168.
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 the ,ffa.irs '?foState, then one may have doubts as to the effect of such
:Anr'"g::a?,durai suggests that the court should be slow in upholding the
Ministc"s plea of ‘affairs of State’ when the citizen wants information.
cherwise, the procedure cont?i.ncd in Article 2,7 would provi_de no
meaningful safeguard to the citizen. At the point of ‘ deprivation Qf
'c‘itizcns“ip' the procedural safeguards are extremely weak indeed. There is
much force in what Mr, Sinnadurai says in this connection. Deprivation of
citizenship is an extremely drastic step and there should be all possible
gh{gguards'subjeﬂ to which such an order can be made by the Govern-
3
'm:;.r, F.A. Trindade, one of the editors of the book under review, has
contributed a paper on “The Constitutional Position of the Yang
ertuan Agong” (pp. 101—122), Thirteen years back, Mr. Trindade along
\with Professor Jayakumar had contributed to the Malayan Law Review,3!
an article entided “The Supreme Head of the Malaysian Federation.” By
then the office of the Yang diPertuan Agong had been functioning only
for seven years, Still the contributors were able to suggest then that there
‘was “every indication that the creation of the office will, in time to come,
be proved to be a wise one”.>? The institution has been in operation since
then, and now it is 20 years old. It is, therefore, appropriate that the
' working of the office of the Yang diPertuan Agong be evaluated at this
stage. Mr. Trindade draws heavily on his previous article for his present
- contribution. He now characterises the institution in the following
Words:“
“I think it is fair to say that the Yang diPertuan Agong has become ‘a
visible symbol of unity in a remarkably diverse nation’. There is hardly
any criticism of the institution that I have encountered and there has
been no significant change to it during the last twenty years, The
“otiginal institution created in 1957 continues to thrive in 1977 without
any serious problems and though there have been some minor consti-
tutional amendments and some discussion of the constitutional position
of the Yang diPertuan Agong in a few decisions of the courts, they have
been mainly elucidatory rather than innovative and much of what we
Wrote in 1964 about the office is still valid and relevant in 1977.”
Mr. Trindade summaries the relevant constitutional provisions having a

30
.E_I‘Comimrian, atp. 89,
. (1966] 6 Mat, 1. 280—302.

: C'onm'tution. &t p. 101.
33
1bid,
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(197g)

bearing on the office of the Yang diPertuan Agong.>? Qne inter
point considered by him is as regards the scope of the immunity co"
on the Yang diPertuan Agong through Article 32(1) which says th,
Yang diPertuan Agong “shall not be lable to any proceedings whatsoea
in any court,” Pike C.). in the Stephen Kalong Ningkan v. Tun Abang i,
Openg case ruled:*®

“Article 32(1) only protects the Yang diPertuan Agong personally

from proceedings in a court but cannot be construed to protect the

Federal Government from action in the courts in respect of its ac

committed in the name of the Yang diPertuan Agong, and when the

Yang diPertuan Agong acts on the advice of the Cabinet, his gep

must be deemed to be the act of the Federal Government.”

Tun Suffian also appears to aceept this view.” ® Mr, Trindade does noy
seem to agree with this approach. He asks: Why would it have been
necessary to have Article 32(1) if it was merely intended to con
immunity from proceedings in a court in his personal capacity? The Y
diPertuan Agong being a ruler of a state, enjoys a personal immunity un
Article 181(2) from proceedings in a court. From this he seeks to
that the scope of Article 32(1) may possibly be wider than that sugges
by Pike C.J. in Stepben Kalong Ningkan. This reviewer feels that the
of Article 32(1) cannot be broader than what Pike C.]. has suggested |
the Stepben Kalong Ningkan. To give a broader scope to Article 32
would mean that the actions of the Central Government taken in the ni
of the Yang diPertuan Agong would become immune from judicial revi
Recently, the Privy Council has also given its support to the same View,
has suggested that while the proclamation of emergency cannot
challenged in an action against the Yang diPertuan Agong, an action:
still be brought against the members of the Cabinet on whose advice he'
in this matter.®” Article 32 may have been put in the Constitution
matier of abundant caution for the framers may have thought that wh
ruler of a state is functioning as the Yang diPertuan Agong, a question:
be raised whether Article 181(2) will apply to him and give him immt
for under Article 34(1), the Yang diPertuan Agong no longer exer¢
functions as the Ruler of his State. The question of immunity of the !
diPertuan Agong beyond personal immunity is really of theoretical in
only, for he acts on ministerial advice and, therefore, any action has ©0%
against the government and not against the Yang diPertuan Agong asdey

3% bid,, at p. 102—6.

3511967] M.L.J. 46, 47.

38 sraduction to the Constitution of Malaysia, 2nd Edition, 1976, pp. 24
3 ren Cheng Pob v. Public Prosecutor, [1979] 1 M.L.J. 50,

25
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L does mot. exercise personal.discrction. except in a few cases, As Mr,
S ¢ himself observes in relation to Article 40¢1):
indad yang diPertuan Agong is 2 constitutional monarch and in
T::'Zising his functions under the Malaysian Constitution or Federal
w, he must act with the advice of the Cabinet or of 2 Minister acting
L de'r the general authority of the Cabinet.”?®
rhere are, of course, some functions which he exercises in his di-
tion, The Constizution confers three discretionary functions on him of
ich reference may be made at this _st_age to two functions:
(1) Appointment of tlfe Prime I}AmlSter: Here, of course, as the author
T-\:“'ays, the element of discretion is extremely limited so far as there is a
majority party in Dewan Ra'ayat. The author says chat this discretion
may be important only “when the majority party has no established
leader but even then the prudent course” for the Yang diPertuan Agong
“would be to wait until the majority leader has been chosen in the
party room.”>®
‘Mr, Trindade does not refer to any conventions which may have developed
in this area, He does not mention one situation where the Yang diPertuzn
:'ung’s discretion in the matter of appointment of the Prime Minister
‘may become crucial viz., when there is a proliferation of political parties
and no single party has a majority in the House, Any person appointed as
the Prime Minister may then succeed in atiracting support for himself in
the House, and establish himself as the Prime Minister.
(2) Another important dimension of the Yang diPertuan Agong's
discretionary powers is the dissolution of Dewan Ra’ayat, Mr. Trindade
feels that this may not be an “important function.””*® But in saying so
he is only partially right. So long as there is a majority party, this may
not be an important function of the Yang diPertuan Agong. But the
- moment there is a multi-party proliferation, one may realise that this
function of the Yang diPertuan Agong may assume crucial importance.
The fecent Kelantan case underlines the significance of the dissolution
of the House at the critical moment. The Sultan did not grant
dissolution of the House when the Chief Minister sought it after a vote
Of no-confidence had been passed against him in the Iouse, The
.flissolution was delayed; in the meantime, the Federal Government
tervened, and so, the House was dissolved and fresh elections held
”."ft“ a few months. As a result of the elections, the then Chief Minister
> '¥°5t his office, and the then majority party lost its majority. This only
Ustrates that there may arise a Constitutional crisis when the power of

8y

_ Constitutioy, g¢ p- 109,
- dbid, p 110,
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dissolution may assume great significance. This reviewer g oo
something on this point carlier at another place,*" and, theretyy
nat want to labour the point again at this stage. g
It is the view of this reviewer that there is need for some convenjo,
grow in these discretionary areas. No conventions have emergeq g
because there has so far been no need for them, Because of the presenca
a solid national majority party, no constitutional difficulty has arisen,“

50 no convention has grown.
Mr, Trindade seems to feel that although the clwice of the Sengy

not specifically left to the discretion of the Yang diPertuan Agong by
Constitution, it is arguable whether this is what was intended begy »
Article 45(2) of the Constitution indicates that the Senators shall be
persons who in the opinion of the Yang diPertuan Agong, have rende
distinguished public service or have achieved distinction in the profess
commerce, industry, etc.*? His argument is dependent on the word
the opinion of the Yang diPertuan Agong,™ to be found in Art
45(2). This reviewer does not agree with this view. The words *
opinion” in Article 45(2) would not confer any personal discretion on
Yang diPertuan Agong any more than the words “if the Yang diPe
Agong is satisfied” in Article 150(1). Such words have to be interp
relatively with reference to Atticie 40 which is the key provision
relation to the office of the Yang diPertuan Agong, As the Supreme Co
in India has observed recently there is nothing like “personal satisfacti
of the President and ‘satisfaction’ is that of the Council of Ministers
Nomination of the Senators therefore has to be made effectively by the
Prime Minister though formally by the Yang diPertuan Agong.

Referring to the present debate between Professor Hickling
Professor Jayakumar on the question whether the Yang diPertuan Agon)
has a personal discretion in the macter of proclaiming an emergency
Trindade does not indicate which of these two views he pref
professor Hickling takes the view that he has such a discretion, He
based his case mainly on some stray judicial dicra. Professor Jayaku
counters his arguments.*5 He propounds the view that the Yang diPett
Agong has to act on the advice of the Cabinet in this matter. “This rev!
however agrees with Professor Jayakumar, and doubts whethet the St

Bl

41800k Review of Tun Suffian, An Introduction éo the Comstitution of Malays8
(1967] JMCL 170, 177, 178.

2 Constitution, atp. 111.
435sa1e of Rajastban v. Union of India, (1978) 15.CJ. 78,
44.The Prevogative in Malaysia, (1975) 17 Mai. L.R. 207~232.

45 Bmergency Powers in Malaysia, (1976) 18 Mal, L R, 149, See Comstittatiom p- 415
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_ . dicta taken out of context can provide a satisfactory basis for
‘:' + favour of the discretionary power of the Yang diPertuan Agong
i mttef of proclaiming the Emergency. Most of the time, the judicial
‘ :':i: o in a case is meant (o mecet the immediate argument of a party
) the court disapproves and every dicta does not lay down 2 principle
: wure guidance in 2ll situations, That is why a distinction has to be
petween obiter dicta and ratio decidendi, Anyway, it appears to the
or that this point cannot be decided by judicial dicta alone. If
| dicta were to decide this point we have the following observation
Madhavan Naiz:*6

ergency rule which passes the legislative power from Parliament to
ghe Yang diPertuan Agong has not displaced his position as the
Constitutional Monarch, bound by the Constitution to act at il times
n the advice of the Cabinet,”
o have now an observation of the Privy Council to suggest that the
ver of the Yang diPertuan Agong is not personal but is to be exercised
im on the advice of the Cabinet.*” This reviewer, on the whole, feels
 this matter is mote of a political nature. If the Yang diPertuan Agong
to do something in this matter over and above the head of the
jinet, it will create a first class constitutional crisis in the country which
Yang diPertuan Agong may not be able to handle himself. Therefore,
cal considerations warrant that the Yang diPertuan Agong acts on
ministerial advice in this excremely delicate and sensitive matter.
Finally, this reviewer would like to raise one question as regards the
nicture of the essay on the Yang diPermuan Agong, Mr, Trindade has
ogued all the provisions of the Constitution which seem to confer any
il power on the Yang diPertuan Agong, This creates an impression
t_he Yang diPertuan Agong himself is the depository of these
¢rs. The truth of the matter however is that these are not his
onal powers as Mr. Trindade himself accepts. These powers are
ftred on the Yang diPertuan Agong for the sake of formality,
SfOl‘c. should these powers have been mentioned in the essay on
i\’_‘_ﬂs diPertyan Agong? An unwary reader may get the wrong
€85ion when he reads these provisions that the Yang diPertuan Agong

»"°"“",x do this or that, It would have been better to climinate these
Plovisions from this essay as most of these provisions have been

¢ t0 again in the discussion on the various topics. For example, the
€IS of the Yang diPertuan Agong in relation to the judiciary are
n:;’ dgain (and rightly so) in the essay on the Malaysian Judicial
p Emergency provisions have been mentioned in the essay on

[ N
vdbavan Nair v. Government of Malaysia, (1975] 2 M.L.). 286 at p. 289.
Ch,
"¢ Pob v. Public Prosecutor [1979] 1 M.L.J. 50 at p. 55.
Y No. 1) by Tun Suffian, see infr.
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Emergency”’® and so on, By somewhat restructuring the scheme af o
essay, the author would have found more space to highlighe th: ; .-
points concerning the Yang diPertuan Agong's office more deepl ‘
what he has found it possible to do within the constraints of Space
present, 3
The sixth essay in the book entitled as Ministeria} Responsibilig
Malaysia” (pp. 123—135) has been contributed by Mrs. M. Puthy
who is an Associate Professor in the Faculty of Economics and Ad
istration, University of Malaya. Malaysia has adopted the parliamenyy
form of government on similar lines as in many other Commony
countries like India, Canada, Australia and England. In Malays
Cabinet is appointed from among the members of either House of
ment, But the Prime Minister is to be from the Lower House. Articl
of the Federal Constitution expressly provides that the Cabinet sha
collectively responsible to the Parliament. “Thus, formally at lea
convention of ministerial responsibility is applicable in the Mala
situation.”*® Mrs, Puthucheary goes on to emphasise that “politicy
realities in Malaysia dictate a kind of democracy and a Style of politics thi
is very different from the British experience,”*' and that “demog
values appear to be less important than other values such as po
stability and socio-economic development.”*” Thus, the application o
concept of ministerial responsibility in Malaysia is to be understood ir
light. The author points out that [g] enerally the opposition is regard
best as unnecessary and at worst as evil”.’® The time given to
opposition in Parliament is considerably reduced. The right of the
bers to ask questions is very much restricted, that “even when (ues
are answered orally they are seldom answered adequately and €
satisfaction of the questioner,”5* that during the last five yearsthef
not been a single private motion passed to debate a matter of p
importance.** The public accounts committee which looks inte
accounts of the federal ministries also is not “an effective
checking wasteful expenditure.” One of the reasons given by Mrs. B
cheary for this state of affairs is that the chairman of the comi
not a member of the opposition as is the usual practice’ in moStE

49Essay No. 14 by Jayakumar, see infra,
50 constitution, p. 126.

$1ibid., p. 126. .

$21pid., p. 126.

53 1bid., p. 127,

5% ibid,

$¥Nate 17, supra.
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cpmmonwealth countries having a parlizm_lent.ary system.’® The author
on discusses the case of the Malacca Hospital in 1973, and again in 1975,
:‘hd the manner in which these cases were dealt with. The reports of the
::quiry committees were never made public, There were altegations of
corruption and maladministration in the background but the public was
ot taken into confidence. The concerned Minister was thus able 1o evade
his tesponsibility because of the apathy of the press, public and Parlia-
ment, The author then refers 1o the two cases of ministerial resignations
"mm the Cabinet and comments that the political environment of Malaysia
does not appear to have the characteristics that allow the convention of
:<lministctial responsibility to operate®®* fully and effectively. Government
}p,efc rs to deal with problems of maladministration or mismanagement of
_government funds through more internal methods rather than to discuss
these matters in open debate in Parliament. Towards the end of the paper,
the author concludes:

“The socio-political environment and the style of politics that has
evolved in Malaysia since Independence, however, are inimical to the
development of a system in which the convention of ministerial
responsibility can operate fully. Thus, for the time being at least, the
convention can be said to operate in Malaysia more in form than in
reality,”?

Mrs. Puthucheary, on the whole, gives a very penetrating insight into the
working of the parliamentary form of government in Malaysia. She does
ot confine herself to the mere formal structure but delves into its sub-
stance — gs it really works in practice. As it comes out, the control of
Parliament over the Cabinet is extremely weak and the checks against
maladministration are not very effective.

The next paper is on the “Malaysian Parliament” (pp, 136—162) and is
Written by Mr. Nik Abdul Rashid, Associate Professor in the Faculty of
w0 Law, University of Malaya, In this essay, the author describes the com-
P-‘:Sition. structure and functions of the Malaysian Pacliament. Malaysia has
o ‘_"“.'bi‘cameral" legislature. According to the author, the justification for
jttee S tl“’ arfangement is that Malaysia being a federation, like India or

of the AWstralia, “the jnterests of the component States as opposed to the inn
:’“‘ of the populace must be given higher priority.”*® It appears how-
0 that in the Federal Parliaments, as at present constituted in the
Federa| countries, higher priority is not given to the interests of the com«

Ponent stapes o the powers of the upper chambers are much less than those
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of the lower chambers. In the U.S.A, and Australia, itmay be said that 5 ittt
less than equal importance is given to the interasts of the States than.'
interests of the population because the American and the Augyy g
Senates are the two most powerful upper chambers in the parliameng, )
systems in the world, but even they are not equally powerful wig, , ‘
popular chambers. The Malaysian Senate is, on the other hand, m“ch,l
powerful and less influential than the Dewan Rakyat.*” Y
Mr. Nik Abdul Rashid's comments on Dewan Negara are yopy
interesting. According to him, the fact that there are no direct electiom,’ -
the Senate, that members to this body are appointed in effect by 2
Cabinet, that the number of the Government nominees is larger than
the number for members elected to the House by the Senate Legislatures,
and that the party in power appoints iis OWn Supporters, ensures that the
Government Bills will have a smooth passage in the Senate,®® According
to the author, appointments to the Senate are based on “some sort of
patronage systcm."" ! He makes the following interesting observations on
this aspect of the matter:
“If we were to have a referendum today on the question of whether
Senators should be elected or appointed, 99.9 percent of the clectorate
would vote for an election, because they want to see democracy at
work. But since politicians decide for the masses on many important
political issues, the masses virtually have no say at all. They have to.
follow what the politicians have said and what they have to say.”%
The author mentions the purposes which the Dewan Negara Was:
designed to fulfil. One of these purposes was to check hasty legislation. n-
other words, the Dewan Negara was to function as a revising chamber 50 25
to improve upon the Bills as passed by Dewan Rakyat, But, unfortunatelyy
the author does not evaluate whether the Dewan Negara constituted as it
at present effectively fulfils any of the functions which were envisaged
it by the constitution-makers. For example, does the Dewan N¢
serve, at present, as a debating chamber to hold dignified deb
on crucial national issues? Does it really act as a revising cham!
in practice? How many times has this chamber amended the Bills ené
by the Dewan Rakyat? An insight into the actual working of the D€
Negara by answering these and many other similar questions woul
been most useful to o student of constitutional law and practice in Male
sia. Since the writing of this paper by the author, Article 45 has DE

amended to increase the number of the nominated members to 40 41!

”Con:tiwu‘on, p- 138.
%0 1bid., p. 140,

1 1bid,
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| ce the term of membership from six to three years.*?® Do these
4 ents furcher make the House more pliable and less meaningful?
h‘:mmbo,dinatc position occupied by the Senate in the Malaysian
irutional process becomes tellingly clear by the fact that the statutes
make provision for laying of regulations made thereunder provide
‘uyi"g anly before Dewan Rakyat and not before Dewan Negara, This
(dicative of the Government attitude towards this House. Mr. Nik
dul Rashid will feet happy that his one wish has now been fulfilled. He
red that there should be someone in the House to champion the
rests of the City of Kuala Lumpur in the Dewan Negara.®® Provision
now been made for two members to represent Kuala Lumpur.
Concerning the Dewan Rakyat, “a democratic chamber popularly
d directly by the people on the basis of adule suffrage,” Mr, Nik
ul Rashid mentions some interesting facts, Some constituencies for
ting members to this House are very small having as few as 13,000
s, while other constituencies are comparatively much larger having as
y as 58,000 voters. Therefore, there is no principle of uniformity in
number of voters each constituency must have, The distribution of
and the demarcation of the constituencies are done not by any
tonomous body but by the House itself on the recommendation of the
lection Commission.®* There is thus a possibility that political con-
Siderations may creep in this exercise. The author points out that ‘“‘the
number of seats are not proportionate to the relative populations of the
“tounitry” but other factors are also taken into account,®® He does not
0w much light however on these other factors. He then refers to the
Goncept of the “office of profit”, but again does not throw much light on
actical operation, The underlying purpose of the disqualification on
membership of the House arising from the concept of office of profit
810 free parliamentarians from government influence and patronage so
they may oversee government actions objectively. [ therefore be-
tomes Necessary to look into the question whether the concept of ‘office
Ofit', as it operates at present, is fulfilling this underlying purpose or
Anjither paint which the author mentions is that “concurrent mem-
" 'P In either House of Parliament and a State Legislative Assembly is
thidden, and is, in fact, common”.®® He rightly points out that the

t.

he Consticution (Amendment) Act, 1978 (Act 442), S. 2.
ﬁsﬁmion, p. 140,
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‘demerits’ of dual membership ‘far outweigh its merits’” and he aqy, i

very sound reasons in support of his thesis that dual membetship

abolished, He advocates the adoption of the provisions prevailing i Indiy
against dual membership.®® 3
In Malaysia, the question of disqualification of members of the 1gye,
of Parliament is decided by the House concerned. This provision isdiffew;
from that prevailing in other countries where such a question is decided fyy,
the Election Commission which, like the Election Commission in Malay.
is an autonomous body. In this way, the decision is objective and not suhj‘
to political pulls and pressures. The author catalogues the importany
functions which the Yang diPertuan Agong discharges in relation to Parljg.
ment., In discharging these functions, the Yang diPertuan Agong acts op
ministerial advice and, thus, the formal powers of the Yang diPertuan
Agong become the effective powers of the Cabinet. In one important arey,
however, the Yang diPercuan Agong exercises discretionary power viz;
dissolution of Dewan Rakyat. The author here describes the for
constitutional provisions without discussing their operation in practiceand
what conventions, if any, have emerged in this connection. |
Mr. Nik Abdul Rashid’s comments on the institution of delegation of
legislative power by Parliament are very interesting. He appears to feel |
Parliament cannot delegate its legialative power to any other subordin
agency as there is no provision in the Malaysian Constitution to serve
source of power for doing so. In the past, Parliament has assumed thepo
to delegate without knowing that it has no such power because the Co
tution confers upon Parliament, and no one else, the power to legislate. The
author refers to the Privy Council decisions saying that the legislature
dominion is not a delegate of the British Parliament and that it has plen
power of legislation within the limits of its Constitution and, thereforés
the legislature can delegate further its legisiative powers. He suggests thal
“we cannot be swayed” with such decisions. He distinguishes the Mal
sian Parliament from the British Parliament in so far as the later is unde
1o constitutional restraints whereas the former functions under 2 wii
constitution. Ultimately, he proposes that the Constitution should b
amended to include a clause authorising Pacliament by law to delegat
legislative power to other bodies; and that such a clause must be m
operative with effect from the Merdeka Day. The author is afraid tha
the absence of such a constitutional amendment, there is a dange? ©
whole subordinate legislation being declared unconsticutional Y
courts for violating Article 44 on the ground that Parliament
delegate its legislative power as there is no express provision in the G52

7 Ibid.
% 1bid., p. 147.




Book Review 405

. urion for the purpose. This part of the author’s paper forms interesting
i ding but this reviewer suggests that his apprehensions are without much
E dation. In this connection, it is worthwhile to remember thar no
fo titution whether of India or Australia or Canada or the U.S.A. has
9";‘" provision. Delegation of legislative power is regarded as an incident
parliament’s legislative power itself®” and, therefore it has come to be
'o“ ted in all countries that Parliament can delegate legislative power
e nPin the absence of any express authorisation for the purpose provided
;':;:,c is no express constitutional prohibition on delegation, It is realised
by everyone that modern government cannot be run without delegarion of
Jegislative power by the Patliament, Even in the U.S.A., delegation has
come into vogue in spite of the separation of powers doctrine, Therefore,
o the mind of the reviewer no such amendment as proposed by the author
appears to be necessary or called for. The practice of delegation has be-
come s0 well entrenched in the country that any challenge thereto has no
chance of success in a court of law.”® In any case, the author’s proposed
‘amendment will permit a blanket delegation of power by Parliament and
‘this raises its own problems which he has not altuded to. In the opinion of
‘the reviewer, the very important question which deserves deep con=
sideration by constitutional lawyers in Malaysia is: whether there should
be an unrestrained power of delegation or whether Parliament should be
subject to some restrictions in this matter, In Indis and the U.S,A., the
courts have propounded the theory that Parliament cannot delegate its
essential legislative functiof, that the legislature cannot delegate an un-
controlled power of legislation on an authority and that delegation should
take place subject to some safeguards in the form of a statement of policy
in the delegating statute subject to which the delegate is to act and/or
Subject to some procedural safeguards.”’ This question appears to be
Televant to Malaysia as weH. There are no controls a¢ present operating on
Parliament in the matter of delegated legistation,”” and it is 2 moet point
Whether the parliamentary controlmechanism of subordinate legislation
Nceds to be improved or the present positien is satisfactory.
Nik Rashid refers to the parliamentary procedure like asking
f questions by the members, but he does not investigate how effective the

69
,;7.01" * Delbi Laws Act, 1912, ALR. 1951 S.C. 332.
-~ MP, Jain

[1978] » Forms of Delegation of Legislative Power in Malaysia and Singapore,

. M.L.J. xxvifi—xsxiy.
;{_2 ::'PJ un, Development of Administeative Law in Malaysia since Merdeka, (1977].
3:21 \':;J " PP ms, ii-ms, xvi; M.P, Jain & S5.N. Jain, Principles of Administrative Law,
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-,R.g“ly a few statutes provide for laylng of subsidiary legislation before Dawan
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function of Parliament is to control the executive. This is g g,
provision but he does not stop to investigate how effective, in P'ac
Parliamentary control over the executive is at the present momeny y

same,

The most valuable part of Mr. Nik Abdul Rashid’s paper is towards
end where he proposes some modifications in the constitutional provisi
regarding the composition of Parliament’*

elections to Dewan Rakyat based as it is on a simple majotity rule,
result is that many candidates securing as few as 25% of the tota} v
polled are clected while the candidates in opposition have secured

principles, such as Australia, a candidate must secure an absolute majo
of votes before he can be declared a winner.”’ 7 He advocates a careful
study of the Australian system, “for the merits of absolute majority out-
weigh its demerits.”” One of the advantages he sees in the Australian model
is the growth of a real two-party system. At present, the parliamen
opposition s too ineffective, He advocates reform of the Senate, “T
present set-up does mot reflect the value of the democratic system
government”, because the number of nominated members is larger th
those indirectly elected.”® He makes a very valuable suggestion, viz
give some representation in the upper house 1o the parties defeated a
polis for the lower house. This reviewer cannot help but quote his stirri
words on this point: p
“The voices of thousands of voters who voted for minority parties bl
whose representatives have lost by a slim majority can now be heard
that party can command a significant percentage sufficient
accorded some recognition. After all, we believe in democrac)
adhere to demacratic principles, and therefore we must se¢ that
mocracy is at work, We need dissenting opinions, we need constri
criticism, we need to hear what the small men in the smali parties MY
to say, for they are also citizens of the country.”””

ncomu'wtion, p. 153, See comments of Mits. Puthucheary on this point
note 53,

74 Constitution, pp. 156—159,
"5 1bid., p. 157.

"6 tbid.

77 1bid., p. 158.
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o quthor criticises gerrymandering of constitueqcies 'by .the party in
% He has thus made some anda'mcntal Suggestions in his essay, This
;r however feels that the time is not yet ripe for undertaking these
s, At present, the most promising line of reform with a view to
ve parliamentary supervision of the executive and thus strengthen
arliamentary system of government lies in improving the procedural
ots 50 as 10 make reality of the parliamentary system. For example, a
ber of the opposition may be appointed as the chairman of che public
sunts committee; a committee may be created to supervise nationalised
ertakings; provisions for laying of the delegated legislation may be im-
ved and may be made universal; wider use of the select committee
nique will enhance public participation in the pracess of legislation; a
mittee on subsidiary legislation may be constituted to oversee exercise
’f,‘mch a power by the executive. To effect these improvements, changes
inattitudes, not the constitution, will be necessary.
~ The eighth paper in the book is on “‘Federalism in Malaysia — Changes
in the The First Twenty Years” (pp. 163—191). 1t has been contributed by
il’m Sti Datuk Mohd, Salleh bin Abas, at that time Solicitor-General of
Mﬁysia, and presently, a Judge of the Federal Court. After a brief
historical survey of the developments before the Constitution of 1957, the
author surveys the federal portion of the Malaysian Constitution and
points out that “the fedcral-state relationship and allocation of powers
feveal a federal constitution with a central bias,”"?® Matters of local im-
portance remain with the states but “marters of the first level of govern-
‘mental impoctance like external affairs, defence, internal security, finance,
il law and procedure, and the administration of justice, citizenship,
rade, commerce and industry, are within the Federal competence.””® The
Author makes the significant point that ‘‘the important sources of
Tevenue” have been allocated to the Pederal Government.®® “Except for
ﬁ'f(ycnue ftom lands and forests, there are no significant sources for the
z‘gitﬁtes."“ The Federal Government is the main taxing authority and
I Ff’ntr‘tJIS the borrowing powers. Thus, according to the author, “the idea
:?Qmaxns that the states would chiefly remain financially dependent on the
fmdefﬂl Government,”®? On the position of the States in the Malaysian
Federation, the author makes the following significant observation;®?

Bl
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“From the foregoing it may be fair to say that States do no¢ hiave
real power to guarantee their independence. Further if it s rep, §
that the preponderance of financial powers is with the Federg '.
ment, such power is further diminished. The Federal Goyeppp,
financial power can be used as a lever to require Suates 1o fal]
with Federal policies; the possibility of the abuse of this powey she ’
not be totally discounted,” g
The process of amendment of the Constitution is such that the Sta

play no role therein. The Senate has co-equal powers with Dewap

and the Reid Commission had sought to provide in the Senate ag“ﬂ‘i ;
of State Constitutions, Qriginally, the Senate had 22 Senators appo
by the States and 16 nominated by the Yang diPertuan Agong, Bu j ¢

not turn out as planned, As happens in all federations, the Senators g

forget that they represent the States as such.** In Malaysia, as a maj :

of the Senators are now centrally nominated, there i1s no reason why

Senators should owe any loyalty to the States concerned, In 196

nominated Senators outnumbered the State Senators and with

qualitative change “{w)hatever potential the Senate had originally
the 1957 Constitution and later under the Malaysian modification was lost
by this modification,”®*

The amendments of the Constitution during 1957—1962 show a bigs

towards the Federal Government®® In 1960, for the sake o

ordination, the National Council for Local Government was consti

“Here, through the organization, the Federal power to co-ordinate’is

effected through a national body: it is a further inroad into Stat

matters.”® 7 Another similar body is the National Land Council.®®
In 1963, Malaysia was formed. The forces operative at the time lcadin

to the formation of Malaysia have been briefly mentioned by

author,®? Somewhat special position was conceded to the new

(Sabah, Savawak and Singapore) as compared with the older membe

the Federation, But Article 150, the emergency provision, applies 108

new states with the same force as to the older ones. -
The author then specifically discusses central-state relationship in 8%

ateas — industrialisation and housing. The author rightly feels:

% 1bid.
851vid., p. 176.
88 bid., p. 173,

87 1pid.

88 4n. 91
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i cannot afford economic parochialism in the States.”®® In 2
tion, the prime necessity is ‘some flexible means of prohibiting the
of member States to go their own economic ways, to the com-
. detriment.”” Industrialisation in Malaysia is a federal function.
:?;,, States do enjoy powers to create bodies for the development of
ban and rural areas and, thus, State Ecomomic Development Cor-
srations have been established. Since 1976, the Federal Government has
umed “some control and supervision” aver these bodies.” The area of
ing is a State function. But because of a number of factors (the chief
- which is money for which the main source is the Federal Government),
ain degree of control has shifted from the State to the Federal sphere
is area as well. This control for the present has no legal basis and the
or suggests that because of at least two reasons {finance and to
amline development to cope with national objectives), Federal control
t to be given a legal basis,
“In conclusion, the author points out that all the developments in the
Federal area up to date have not departed from the originally expressed
constitutional principle, viz,, the Federation is to have a strong central
‘government. He has produced enough evidence in his essay to show that
over the years the Central Government has become more and more power-
ful vis-avis the States. The author appears to regard this as a welcome

‘development. in his view: ‘‘Nation building demands an assimilation of all
into one national identity.”®> However, he also pleads for “observance of
the idea of federalism not only in letter bu in spirit by the States” as well
s discharge of its responsibilities “with goodwill and a sense of fairness to
A" by the Central Government towards the States and the Rakyat. The
852y is extremely informative and shows vividly the trend of evolution of
the Malaysian federalism. However, this reviewer feels that, perhaps, the
duthor would have rendered a positive service to the countey had he sug=
ted some constitutional measures with a view to improve the working
e the status of the State Governments so that they can play a more
efmingful role in the economic development of the country, If
Aintenance of a federal structure in the country is a desideracum, then it
= Necessary 10 evolve some machinery provisions to enable the States to
PRy their fegitimate role effectively,

) ;To change a lictle the order of these essays for the purpose of this
ey, t_his reviewer would like to refer atthis stage to essay no: 13 entitled
Neial Provisions of the Malaysian Constitution and their Operation in

P SR
% (pp. 304-327) by Tan S Dato’ Abdullah bin Ayub, formerly

1
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Secretary-General, Ministry of Finance, Malaysia and now Chjep Sean
to Govemnment, Malaysia. This essay goes along with the
Malaysian Federalism as it throws some more light on the f‘
relationship between the Centre and the States — a matter toy chell
by the author in the essay on Malaysian Federalism, but discugseq
what more elaborately in the present essay. In the opinion of thig revi
financial relationship is the miain determinant of the characte
federation, What Tan Sri Salleh Abas has said in his essay apoy
financial weaknesses of the States comes out much more vividly in
essay on “‘Financial Provisions', After reviewing the financial provigjg
the Malaysian Constitution, the author rightly states: 4

“The Constitution’s financial provisions have indeed made the

sian Federation one of the strongest central governments from

financial point of view. If comparisons were made between Mala
financial arrangements with those of other federal systems such ag
of the United States, Canada and Australia, it will be noted that thy

Malaysian financial system is a very strongly centralised one.””3
The Centre has power to collect all major revenues and taxes. All
areas of expenditure are to be borne by the Federal Government; su
expensive subjects as health and education are paid for by the Centre, 1
Government has flexibility in the matter of raising revenue and d
expenditure and, therefore, is “in a position to be able to build -
surpluses if it wants to, while it is not so with State Governments,’
““These points”, states the author, “are mentioned only to indicate th
potential that the Federal Government has in exerting its central authori
which s liberally provided for under the Constitution.”®*

The sources of revenue open to the States are not many and they
“relatively insignificant.” In 1976, the total state revenue from all
resources amounted to about $797 million as compared to $6,157 mill
raised by the Central Government. The biggest revenue source for
States is from “lands, mines and forests.”” Not all States, howevers
ample land endowments or mines, Land is agricultural and under-d Vel
ed. Revenue from this source is not large. Revenue from entertainment
sizeable to the more developed States but not in States where €0
ments are controlled for religious reasons. There is imbalance amom
States because of disparity of resources, Production of petroleum
boosted the revenues of some States where petroleum is produced- ,

The Central Government has sought to augment the State res
from time to time by providing additional financial resources by W

j

3 1bid., p. 306.
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. and allocation of -development funds. This is because the Centre
o that the States need more funds to be able to undertake their own
: e::s and programmes. Some portion of the revenue derived from
: jtion of minerals is allotzed to the States through central legislation,
Centre has also revised grants to the States as provided for under
cle 109, €8, Capitation Grant and Road Grants, But figures show that
e increase under these two heads has only been marginal, e.g., Capitation
g nts have been increased from $61.2 million to $72 million per year, The
srant is paid insuch a way that the States with smaller populations get more
tively than those with larger populations. The Road Grants have
increased from $4,600 per mile of state roads per year to $6,200. Another
I' grant introduced by the Centre in 1976 is the “Revenue Growth
rant”. This grant is based on the premise that the State Governments
ould also benefit from the growth of Federal Government revenue, This
grant is payable to the States if the Federal revenue increases by more than
10% in a year aver the previous year, The maximum amount available is
§50 million, The formula to distribute chis sum amongst the States gives a
‘weightage to smaller States with populations of less than 500,000,
- Over the years, the State Budgets have been experiencing increasing
financial strains. Most States have been facing deficits year after year. The
author lists the reasons which are causing these strains, According to him,
"It is likely that this strain will continue unless further additional grants
ate made to the States.””® Of the numerous reasons responsible for this
state of affairs, one is the inelasticicy of scate government revenues; other
fiactors are inflation and increasc in state cxpenditure due to federal
policies. The limited financial resources of the State Governments and
ifh'bir inadequate capacity have led to a greater Federal Government in-
‘_l‘Vement in the development process on behalf of the States. But, the
Federal Government itself has become increasingly constrained by “‘the
ik of effective implementation capacity.”®?
- The author has given a very cursory treatment to the Natjonal Finance
ouncil which is concerned with “the financial relationships and problems
° ‘chn the State Governments and the Central Government,” According
Qi‘hlm, it is evident that, in the last few years, the National Finance
Q!“ncil has become “more effective” in persuading the Federal Govern-
"ML 10 provide more funds to the States,
i Alt.hwgh. over the years, the Central Government has devoted some
Atention o transferring more funds to the States, the picture that emerges
) e:':‘ _this very illuminating essay is that if the States are to play a more
—ngful role as instruments of administration, if too much central-
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isation of power is to be avoided, and if it is desired t0 majntajy 2 vl
tederal balance, the financial resources of the States need to be imm~
and some of the transfer of revenue to the States has to be freeq ¢,
central discretion. Today, apart from the small amounts given to th s
in che form of grants under Article 109, the rest of the flow of the rey, ‘
from the Centre to the States lies in the Centre's discretion, '
An interesting sidelight is furnished by the author on parliamensg
control over finances.”® The author points out that ““the annual budge
many countries with a parliamentary system of government is s“bjec‘
severe and critical debate.” But this is not so in Malaysia where
budgetary documents *‘are subject ta limited and rather casual seruting
Parliament.” All around, there is a sense of complacency about the budgey
The author makes the following interesting observation in this
nection:”? 4
“Whereas the budget debates in other countries have often been the
focal point for the discussion of ecanomic policy, over which goy
ments have fought and lost, or risen and fallen, it has been differentin
Malaysia, This is due to the strong Central Government and
continued political stability, which has also been buttressed by
continuation of basically the same political parties in power.
Malaysian budget has therefore never really provided the anxi
moments and strains that have often been experienced by other
Governments elsewhere,” |
The author however makes no suggestion as to what procedurdl
changes, if any, may be effected in patliamentary procedures to achie
more effective and meaningful debate on the budget. The Public Accol
Committee is also not able to play its proper role in making recommé
dations to improve parliamentary supervision and public accountabi
funds.®®?* According to the author: ““The role of the Auditor-Gener
becoming more and more important in view of the increasing size of
budget from year to year and the decision of Government to venture
the commercial and industrial sectors in order to achieve the objecti
the New Economic Policy. Hundreds of millions of dollars of public f :
have been made available to the statutory corporations in order 10 achi
these objectives, but whether these funds are properly and cconomi
utilized is a matter of concern to every one and it is, therefore, the d “}" _
the Auditor-General to report on such matters with greater dispatchs’

2% 1pid., p. 320.
9% bid., p. 321—-322.
2945150 note the similar views expressed by Mrs. M. Puthucheary, supra, PP- 5
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~dingly, the author suggests some modifications in the system of
According Vi . oo .
N diting by the Audltor—(:enf:ral so that the general level of efficiency in
,' _cial management can be improved,
q :L ¢ after having painted out the present-day defects in the system of
‘\- ljamentary control of the budger and that of the Federal grants to the
Q(cs. the author towards the end of his paper himself shows a kind of com-
f, Jecency when he observes that “Malaysia has a fine constitutional frame-
work"'?! and that the original constitutional provisions “have served
Malaysia well except thac the finances of some of the States have not
performed as well as might be expected.” Perhaps, the time may appear to
have come, after a lapse of 20 years of the working of the Constitution of
@daysiﬂ. to have a second look at the financial provisions to see what
4 justments can be made therein so that the States may be enable to play
.morc meaningful role in the Malaysian Federation, If the objective is to
maintain a federal structure in spirit, then it appears to be a desideratum
that che States be strengthened financially, economically, politicaily, and
dministratively and that some financial autonomy be granted to them. This
is possible only by giving to the States some addirional powers of taxation
‘which they can share with their local governments, and also to make the
system of Federal grants to the States less dependent on the discretion of the
Central Government, Perhaps there is need to have some autonomous
‘machinery to objectively assess the needs of the States according to some
ational standards and through which transfer of funds may be made from
the Centee to the States in an objective manner depending upon the
telative needs of the States. Two models ace available for this purpose
» the Commonwealth Grants Commission in Australia and, two, the
fance Commission in India. It is quite clear that, in its present form, the
onal Finance Council does not play the role which is played by the
ctive Commissions in India and Australia, ' ®12

E In his essay entitled “*Problems of Harmonising the Laws in the
Hdysian Pederation”, (pp. 192—207), Tan Sri D.V.W. Good, formerly
cvision Commissioner of Malaysia, narrates the background to the
Ment of the Revision of Laws Act in 1968. He points out how the
Of the various Srates were inaccessible and not available to the public,
ad become very complicated in the country because of several
Pments, as for example, transformation from the colonial to the
¢ka era, formation of the Federation of Malaya in 1957, formation of

et

lo

8 detailed discussion of the scheme of Centre-State Financial Relationship in
,_l;"e“ 3 Australiz see, M.P. Jain, Central-State Fiscal Relationship in India

67): Ascudy of an Aspec of Indian Federalism, 16 Jarbuch Des Offentlichen
" Gegenware, 465511 (1968).
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the Malaysian Federation in 1963 and the separation of Singapore j, 198
etc. For ‘harmonising’ of laws (the term used by the 3Uth; 7
distinguished from ‘consolidation') the Revision of Laws Act establigh
Law Revision Committee to be appointed by the Lord Presiden, o
Federal Court. Its function is to ‘vet’ the amendments to the laws m
the Commissioner in the course of revision, and to certify thae they
intra vires the powers conferred upon him by the Revision of 14y,
Accompanying each revised law, the Commissioner sends to the
mittee:
(i)  a hist of the amendments which have been made from time ;o it
by law, with references to the amending laws and the dates on which
they came into force; and e
(ii) a list of the amendments made by himself under the Revision of
Laws Act, quoting his authority for making each amendment,! 92 I' 1
The Act envisages law revision as a ‘continuing process’ w0 keep
with the tempo of legislative changes in a fast developing country,

reading for a student of Malaysian Legal History and Law Reform.

Dr. Yaacob Hussain Merican, Advocate and Solicitor, has contrib
the paper on “Developments in the Law concerning Elections in Malaysia”
{pp. 208—230), He describes the main features of the election law
vailing in Malaysia.'®* In addition, he also gives in this essay a descrip
of the five general elections held in 1955, 1959, 1964, 1969 and 197
the country since Merdeka.!®® According to the author, there are fo
main requisites for a free election in any country:— an indepen
judiciary; an impartial administration to run the elections; develop
system of political parties, and general acceptance {(both by the politicis
and by the general public) of the ‘rules of the game.”’ ®% All these vatio
requisites can be located in varying degrees in Malaysia. The judiciary’
Malaysia enjoys relative independence vis-a-vis the legislative and t
executive branches of the government. Of course, there have been
stances when the Executive has modified or negatived court decisionsln,
in its favour by using its legislative majorities.'°® The author mention¥
two recent cases in this connection, namely, the Government of Malaysis

192 Constitution p. 200.
103 55d., pp. 208—210.
19%1bid., pp. 210-220.

'®51bid., p. 221. The author has borrowed this from Mackenzic: see his book fE5
Elections (1958).

106054, p. 222.
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Jainal bint Hashim'®? and Lob Kooi Choon v. Government of
;"a.ws The author does not seem to approve this atritude of the
unment 28 "they dc_r, however, incur the suspicion of th.c lay public
) " ihe judiciary s simply apofherl ;);gan of the Executive and has
riably to toe the government's lnzf '
* |n the Election Commission, an “honest, competent and non-partisan
4o has been established to run the elections bur its independence is
fied by the powers available to the Executive.”'!® In 1962, for
ple, the power to delimit parliamentary constituencies was trans-
from the Commission to Parliament, The most important ptinciple
elimit the constituencies written down into the 13th Schedule to the
nstitution is that which permits a weightage of 2:1 in favour of the rural
nstituencics. The author criticises these amendments made to the
Gonstitution in 1962,
As to political parties, the Constitution is silent on this matter, But
political parties are essential for the proper functioning of a democratic
government, There are approximately 27 political parties in the country,
‘According to the Socicties Act, 1966, each political party is to get itself
registered and thus fulfil certain conditions laid down in the law,
cording to the author, at present, almost all the major political parties
are formed along racial lines, He however advocates abolition of the racial
parties.'' ' He then states, referring to the fourth component of free
elections, that the Malaysian politicians and the general public, on the
whole, have, to a certain extent, adhered 10 the ‘rules of the game’ of
lections, Though there have been no dirty tricks, there have been a few
incursions against the rules which have had ‘appalling' consequences. On
s point, he makes the following pithy observation:
“The 13th May riots of 1969 resulted, in a way, from the reluctance of
voters of defeated candidates to accept the adverse verdict of the
¢lection against them, The impression is given that the recent imposition
Of Federal rule in Kelantan is said to have been the result of the
Teluctance of the ruling national coalition party to accept the fact that
It cannot hope to wrest power from the Party Islam through 2 fair
0d clean general election,”! ! 2 '
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Like Nik Rashid,''® Dr. Yaakob Merican also cyipi
system of simple plurality. Despite its simplicity, che sm::::' )
serious disadvantage from the point of view of the purists, nay, . ¢
is liable to produce an overall result which does not accuragely r' it
voting strength of the various parties contesting the election, T'“
advantage of the system is that it usually produces a governmeng w' ¥
adequate working majority in Parliament. He points out that the g,
ment in 1969 was clected on the votes of a minority of he
clectorate.''* The author comes to the conclusion, after y
arguments for and against the system of functional representation, ¢l
practical grounds such a system is as impracticable 4s it is undesirg
principle,' ' *

Tun Mohd, Suffian, Lord President of the Federal Court, j
contributed an essay on *‘The Judiciary During the First Twenty yc
Independence” (pp, 231—262). He very neatly traces the several de
ments in regard to the Judiciary during the first twenty years of Mgi ok
First is the “formal securing of the independence of the Judiciary th
Merdeka Constitution,” The second development is the abolition of
office of the Minister of Justice in 1970. Tun Suffian does not approve
this step and suggests the appointment of a Minister of Justice to
after the administrative needs of the courts so that the Lord President
the Chief Justices of the two High Courts ave freed from the ¢
consuming non-judicial functions. On this point, he observes as follo

““The present arrangement whereby the Prime Minister is respons )

Cabinet and Parliament for the machinery of justice, while splendic

concept, does not work well in practice. He and his staff

thousand and one problems, political and otherwise, ail urgen
while they have the power to implement suggestions emanating
the judiciary they do mot have the time to give much thought €

them,”! 18

He also regards as ‘undesirable’ the prevailing practice of the Minis
Law being assigned by the Government the function of answeri
mentary questions on the courts,'!” The Attorney-General s @
Minister of Law and the Attorney-General discharges functions
Chief Prosecutor under several laws. These functions are of 3 non-po
nature, This raises the crucial question whether the two offices should®

ll3Supm, note 74,
1840, p. 227,

Y15 pid., ax 228,
11604, pp. 236-237.
1754, p. 237,
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eld by o€ person who is .also a men.nber of thc‘ Cabinet or whether the
| offices ought to be delinked, While Tun Suffian does not refer to this
f.'w:tcr the reviewer feels that it is an important matter deserving serious
ma . de'ration in the interests of the maintenance of the ruie of law.
.:.Q"',‘rhc third development in regard to the judiciary is that today, unlike
pefore Independence, the Judges have power {and indeed the duty) to
interpret the Constitution. In this connection, he mentions that Article
tal ’r’u(z) causes confusion at present. The power to interpret the
Weighing Constitution vests in all courts and not in the Federal Court alone,! ' The
1, that fouﬂh important development is that unlike before Independence, now
sirable jp the courts have power to declare laws enacted by the legislature as
.v'o'id-“’ The fifth important development is the “complete localization”
of the Judiciary as it is manned by Malaysians alone. The sixth develop-
ment is that some increase has taken place in the number of ditect
_appointments from practising members of the local Bar. Tun Suffian
points out the difficulties in the way of finding a private practitioner who
i willing to be clevated to the Bench. Two reasons appear to be res-
ponsible for this situation — financial and the constraints of a Judge's life.
" The sixth feature of the Judiciary mentioned by Tun Suffian is that the
Judiciary has remained completely unpoliticized.! *® The seventh develop-
ment is the “increasing professionalism” of subordinate courts, and this
hds led to the increase in their jurisdiction. The workload of all courts at
e every level has increased over the past twenty years. There has also been an
,'?,ib_k s increase in the responsibility of the Federal Court, The tenth develop-
';::l‘:‘ ] ment in the area of the Judiciary is the curtailment of appeals to the Privy

0
)
v

e, h 5
Years of
develop-

Council with effect from 1 January 1978, This has resulted in the
imposition of greater responsibility on the Federal Court. The present-day
Judiciary in Malaysia is “more federal and less state.”2! Another signifi-
cant development is the establishment of an independent Judicial and
Leg&l Service Commission to 2ppoint, confirm, promote, transfer and
discipline officers of the Judicial and Legal Service. Lastly, Tun Suffian
'flsef the question of use of national language in the courts and expresses
his view that ehe use of the national language cannot be rushed in a court

% Bw widiour risk of doing injustice, Courts are not a political
forum, 122

E‘ill

» Constitution, P. 237,
1bid, p. 234
tid, p. 24,

121 ‘
ia, PP. 249-25)
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In his essay on the “Public Service and Public Servants i, Malsuay
(pp. 263—303), Mr. V.S, Winslow, Senior Lecturer, Univemg o
Singapore, secks to cover exhaustively the major developmenyg
relating to the public services during 1957—1977. Malaysia has 5 pE
eight categories of ‘public services’ which fall within the jurisdictiop
service commissions. The author has taken note of the changes made
time in the scope of jurisdiction of the most important of these
missions, viz., the Public Services Commission, which has the lion's
of the services and of the public servants within its jurisdiction, The gy
however has said nothing about the actual working of any of g,
commissions. It needs to be evaluated, perhaps, whether the ideal ser fo
by the Reid Commission in the creation of these commissions has beeyy
into practice, has it been achieved? ;

The public servant in Malaysia holds office ‘at pleasure’, Originally, the
Constitution did not expressly state this principle, but it was implied,'#%
Anyway, in 1960, the Constitution was amended to make the position
clear and to ‘remove any doubt’ on the point.'>* The author raises
question whether the “pleasure’ doctrine can be modified by a statute
contract? This question has not been finally resolved. The author seems
perfer the view expressed by Maclntyre F.J. in Haji Ariffin to the effect
that the 'pleasure’ doctrine cannot be curtailed either by law or by
contract.'?® The right to dismiss a public servant at pleasure is based on
public policy ie., the state should not be hampered in dismissing a servant
whosc continuance in office is regarded as detrimental to the best interests.
of the state and its good government, !

The author then surveys the relevant case-law to examine the k zg_\"
position of the civil servant in Malaysia, This survey is fairly adequate, It
Malaysia, the position appears to be that pension is regarded as a “privi
which a public servant only becomes ‘eligible for’ and not ‘entitled t
This position appears 10 be quite different from that prevailing in India
where ‘pension’ is regarded as a right accruing to a civil secvant.!

The fourteenth essay in the book under review is entitled "Emergen'.
Powers in Malaysia” (pp. 328—368) and is contributed by Professor 9«
Jayakumar, Dean, Faculty of Law, University of Singapore.
fortunately, Malaysia has been under long spells of emergency since M
deka, The three relevant Articles in the Constitution are 149, 150 and 15?
There has been an ‘impressive body of case-law’ settling many issucs o
interpretation of these Articles. A body of legislation and subsidiary

¢

123504, p. 276.

Ihid.
128 ki Aviffin v, Government of Pabang, 119691 1 M.L.J. 6, 18.
V365 ate of Punjab v. Igbal Singh, A.1.R. 1976 S.C. 667.

124

|
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. phas been enacted pursuant to these Articles representing
gislatio” ent's interpretation of these provisions. A number of
d‘,::::ts have also taken place in these three Articles since ]9'5?. Th.e
. ign by the author of the case-law on the emergency provisions is
exhaustive and methodical, There has been so much discussion on the
ncy in the country that not much need be said herec in this regard,
lvell known, the latest judicial pronouncement by the Privy Council,
Teb Cheng Pob v. Public Prosecutor’ 262 has changed the concept
¢ executive power as regards the making of regulations under an
qance. The Privy Council decision has slightly shifted the centre of
during an emergency in favour of Parliament. The author could not
anticipated this development in judicial thinking which came nearly a
after the completion by him of his paper.
he last essay in the book is on “The Process of Constitutional Change
alaysia” (pp. 369—412) by Mr, ILP, Lee, Lecturer in Constitutional
in Monash University and one of editars of the book, Here the author
5 the process of Constitutional Amendment in Malaysia. Mr. Lee is
new to the subject as he has written on this topic extensively since he
bmitted his dissertation on the same topic for the LL.M. degree of the
ersity of Malaya in 1975, Mr. Lee’s paper is very thoughtful and raises
al pertinent questions,
he author points out that the Constitution of Malaysia “is still
aratively ‘young’ but since 1957 it has been amended on no less than
ty-three occasions.” In the process, the Constitution has been altered
nsively in both “major and minor aspects”, The Reid Commission had
HBAt to devise a formula for amending the Constitution so that it would
either “too difficult as to produce frustration nor too easy as to
e seriously the safeguards of the Constitution.”'?? The Kelantan
*rlumdly reveals the powers of the States {or rather their lack of
18). “In the light of Kelantan case”’,' 2% the author concludes that
f States, with the exception of Sabah and Sarawak, have no significant
0 play in the amendment process.””' 2 This negatives the Federal
Eiple to some extent, The Reid Commission had thought thar the
¢ would provide *a sufficient safeguard for the States because the
") of members of the Senate will represent the States. . .,” But with
€tural changes in the House, the government nominated members

» .
::w”"’mlt of the State of Kelantan v. The Government of the Federation of
v Tunku Ayt Rabman Putra Al-Haj, [1963] M.L.J, 335,
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have come to over-shadow the state representatives.' *® The gy
that “the time has come to consider the relevance of the Semo\
legislative process.” The Upper House has come to be lookeq yoo
a ‘rubber stamping institution.” ' ?%2 8
The ruling party has a solid majority in the House and, thereforg
Senate provides no effective safeguard in the process of congy '
amendment. It is inconceivable that any amendment sponsored
government would be defeated in the Senate. Mr. Lee points out gy
‘major impact’ of the Constitution (Amendment) Act, 1971 5
enhancement of the power and role of the Conference of Ruleis
amendment process” as the consent of the Conference is required
amendment of varivus constitutional provisions. The Act of 19
justifiably be described “as an attempt at entrenchment”,'3! e
reaches the conclusion that the amending process “has metamorph
through various constitutional amendments to a form which is tang
to the aims of the Reid Commission.””!?? Constitutional amends
have been pushed through Parliament hastily and without much pub
discussion.! > A number of amendments have been made
recrospective effect. In Jzuan bin Osman v. Goveynment of Azialnysi‘
the Privy Council characterised such an amendment as “a step of 2
unusual character” as it purported to deprive a person of *a vested
affirmed by the courts and depriving a litigant of *‘a right of prope
retrospective legislation passed pendente lite.” The author detects*
undertones of disquier” in the Privy Council’s observations in fz#an bu
Lob Kooi Choon v. Government of Malaysia,'?® the Federal Court
given “its stamp of approval to retrospective constitutional amendme
The Federal Court has also rejected an argument based on the Indian ¢
on constitutional amending process that there was an implied limitatio
Malaysia on the power to amend the Constitution.*>¢ Thus, the ¢
have refused to assert any control over the amending power.

A

130,404, p. 377,

1308, 55 see supra, notes 59, 60 and 61 for Nik Abdul Rashid’s comments,
Senate.

Dlpia, p. 382

1321534, p. 385.

1bid., pp. 385—-386.

13441977} 2M.LJ. 1.

35119771 2M.LJ. 187.

Jain, Indian Constitutiona!l Law, 704--7153 (1978},
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he whole, the amending process in Malaysia is such that there is
ally 10 control over it except the good sense of the government itself,
\whether such 2 situation is good or bad can be a matter of intense and
nged debate. Herman Finer regarded the amending clause as so funda-
| toa constitution that he was tempted to call it the constitution
1f for the power to amend is the power to “‘deconstitute and recons
P tc."l” [t remains 2 question mark how Finer would have viewed the
mending process in Malaysia. L

This reviewer would once again commend the thoughtful initiative of
e editors in bringing out this collection of essays to commemorate the
! mpletion of twenty years of the Malaysian Constitution, The Con-
itution of the country is the fundamental law and conditions the entire
loislative and administrative process. It is therefore very important that
ository books on constitutional law do appear from time ro time
essing the growing trends therein. This is a notable addition to the
Jiterature on Malaysian Constitution. Besides, a student of comparative
constitutional law will find a lot of food for shought in this book. The
essays in the book under review do sum up the significant developments in
the atea of the Malaysian Constitutional Law over the last twenty years.
This period has been one of difficuley for the country and this has vitally
affected the growth of the Constitution and as a result thereof inherent
‘checks and balances within the Constitution have been diluted to some
‘extent. Under more propitious circumstances, the Constitution might have
developed differently, There is enough in these essays to ponder over by a
student of constitutional law, Without in any way detracting from the
great merit and value of the present book, this reviewer would have how-
ever preferred a somewhat more evaluative approach on the part of some
‘ﬁf the essay writers. As it is, most of the essays adopt a descriptive
Approach, Secondly, the book ignores some significant aspects of the
Constitutional process in the country. For example, nothing has been said
On the constitutional process in the States, Malaysia being a federation, the
State Governments constitute an integral part of the country's
onstitutional process. An essay on the local governments would have been
Yery welcome as they constitute the ‘grass voot democracy’. This reviewer
Aeenly feels the absence of an evaluative essay on Judicial Review which
Pkys such a key role in the evolution of a written Constitution. Last, but
119!‘ l_““- 3 separate essay on the Genesis of the making of the Con
k::,t“’" — the forces operating at the time, the attitudes of the
4Ing constitution-makers would have been very welcome because, in
*I€ Opinion of this reviewer, this area remains unexplored so far.

on t

13y
The Theory and Practice of Modern Government, 127 (1962).
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Soon, it will be time to celebrate the Silver Jubilee of the Consa i
and maybe another collection of essays is envisaged to commep, o
auspicious occasion, and this reviewer hopes that the editors ypger
that task will consider these suggestions of his for whateye, th
worth,

This reviewer once again congratulates the essay writers, the eqie
and the publishers of the book for placing this valuable and infqp,
collection of essays on the Malaysian Constitution in the handsq
students of constitutional law, ;

Professor of Public Law
Faculty of Law
Universiti Malaya,



AN INTRODUCTION TO THE MALAYSIAN
LEGAL SYSTEM
Second Edition
By Wu Min Aun

[Kuala Lumput: Heinemann Educational Books (Asia) Ltd., 1978;
1 138pp. Paperback $5.50]

is the sccond edition of the book first issued in 1975 and reviewed in
5 JMCL 378, The author states that he has made minor corrections to
book and also made a number of additions to take note of recent
slation and to deal with several new topics, Unfortunately there have
been significant changes to the law since Ist February 1977 and the book
jsto that extent already dated.

The author has repeated the statement in the first edition that Islam
was brought to Malaysia from India rather than from Arab countries. No
authority is given for this statement, which cannot stand in the light of
ntodern research, At page 3 of the book he refers to a number of materials
on Malay law but omits to mention Liaw Yock Fang’s edition of the
Undang-Undang Melaka, 1976. He quotes Hugh Clifford at p. 9 but does
not give the source of the quotation,

- The author still does not appreciate that the Civil Law Act, 1956 (Act
67) did not repeal the Civil Law Ordinance 1956 — it merely superseded it
On the extent of the reception of the English law in Peninsular Malaysia
the guthor seems to favour the views of Professor Sheridan and Professor
Bartholomew but these views were expressed before the revision of the
Gl Law Act, 1956 and needs to be reconsidered in the light of such
[eVision, The author does not explain why what was said by Smith J. in
Mokhtar v, Arumugam (1959) M.L.J. 232 was a dictum,

Af Page 25 the author seems to be too much influenced by Indian
10ns when he states that “if the case before him is without precedent,
he (the judge) decides according to justice, equity and good con-
ce, thereby laying down 2n original precedent.”.

The important case of Lee Kee Chong v, Empat Nombor Ekor (N.S.)
i g &_"’bfm (1976) 2 M.L.]. 93 is ignored by the author. It would be
Hteresting 1o know the author's views on this case.

‘9’“;; author relies on the Singapore case of Re Lee Gee Chong deceased
Aerg 1 MLJ. 102 to state that the decision in Young v. British
i Plane Co, Ltd has been reaffirmed in Malaysia. Perhaps he feels thac

onn Y V. De Cruz (1949) M.L.). Supp. 25, a Kuala Lumpur decision, is not
~aysian case.
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